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     Since the new millennium, five statutes within Chapter 316 have been amended, the 

most recent of which was in 2012. Occurring in 2004, 2006, and in 2012, none of these 

revisions contained any major transformation that clarified any aspect of the law that was 

previously vague. Despite somewhat recent revisions, the law remains unclear and 

continues to not anticipate many new innovations or issues that could result from the lack 

of thorough explanation of the law. The 21st Century has also brought about multiple 

appellate court cases that pertain to certain aspects of the law that remain unclarified. 

These court cases have occurred due to a lack of clarity within the law that has not yet 

been amended to eliminate further confusion. 

Involvement by the Courts 

     Since 2000, there have been at least two appellate court cases heard in the 

Commonwealth of Kentucky with direct reference to KRS 316.150. In 2005, Richard 

New and the Lake Cumberland Funeral Home in Somerset, Kentucky, were found in 

violation of permitting an unlicensed individual to engage in the practice of funeral 

directing and embalming.101 In a complaint submitted to the Kentucky Board of 

Embalmers and Funeral Directors, the Lake Cumberland Funeral Home allegedly 

allowed three unlicensed employees to “pick up bodies, embalm bodies, direct funerals, 

and direct graveside services.”102 The decision of the board to sanction this funeral 

director and funeral home were appealed by the defendants; however, the appellate court 

ultimately upheld the lower court’s decision to sanction.  

                                                 
101 Richard New and Lake Cumberland Funeral Home v. Commonwealth of Kentucky, Kentucky Board of 

Embalmers, 156 S.W.3d 769 (2005). 
102 Ibid. 
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     In a separate court case, Kentucky-licensed funeral director and embalmer, J. Steve 

Ward, of Woodford County, appealed for a new hearing following an investigation by the 

Kentucky Board of Embalmers and Funeral Directors following a series of sexual crimes 

in which Ward had pled guilty.103 After these guilty pleas, the state board began an 

investigation that would potentially put Ward’s license in jeopardy. However, through a 

series of evidentiary issues and claims of overstepping authorities, a new hearing was 

requested by Ward and has been ordered by the Court of Appeals of Kentucky.104 While 

KRS 316.150 makes no reference to acts of sexual misconduct as due cause for 

disciplinary actions, the statute does identify that the board may impose a sanction and 

fine for: “Being convicted of any felony, or any misdemeanor if the misdemeanor relates 

to the practice of embalming or funeral directing. For purposes of this subsection, a 

conviction includes a finding or verdict of guilt or an entry of a guilty plea or a plea of no 

contest.”105 Given this statement included in the statute, Ward would be eligible for 

sanction; however, he contested in his appellate brief that the board had previously 

permitted other convicted felons to retain their licenses, although this claim is 

unsubstantiated.106 

The Current Status of the Law 

     Simply put, the law is vague. Most all sections of Chapter 316 of the Kentucky 

Revised Statutes have not been revised since 1998 and do not take into consideration 

many changes that have developed in the industry since then. Among those is the rising 

                                                 
103 J. Steve Ward v. Kentucky Board of Embalmers and Funeral Directors, 2016 WL 3453556 (2016). 
104 Ibid. 
105 1998 Ky. Acts Chapter 90 (KY. REV. STAT. §316.150(1)(b). 
106 Ward v. Kentucky Board of Embalmers and Funeral Directors, 2016. 
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popularity of online education for students of mortuary science, which has become an 

issue in several states, some of which do not accept online degrees in mortuary science as 

an acceptable fulfillment of licensing qualifications. This is not the only innovation of the 

modern era that is not reflected in the law. In a recent conversation with the Inspector of 

the Kentucky Board of Embalmers and Funeral Directors, he expressed the vague nature 

of the penalties subsection, found in KRS 316.990. He expressed that the sanctions were 

not reflective of financial inflation and do not instill within violators an urgency to halt 

their illegal actions.107 The vague nature does not stop here though.  

     In addition, beyond the scope of the administrative regulations of Chapter 316, 

mortuary law in its entirety within the frameworks of Kentucky law is inadequate. 

Despite the rising popularity of alternative forms of disposition, there is no statutory 

regulation within the Kentucky Revised Statutes that addresses the legality of 

ecologically-friendly burial, although it has several health and sanitary risks associated 

therewith. This form of disposition, more commonly known as green burial, is the 

disposition of a body without embalming or any other preservative technique in 

completely biodegradable materials and clothing. Many other states are seeing an influx 

of interest in this alternative form of disposition, especially as more people are becoming 

considerate of the environment. The lack of statutory coverage in Kentucky regarding 

green burials does not prohibit it from being possible within the Commonwealth; 

however, if done in large magnitudes, it would behoove lawmakers to address this form 

of disposition due to the health and sanitation risks involved with this form of disposition.  

                                                 
107 Dale Powell, personal spoken dialogue. 
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     In addition to alternative dispositions, there has also been increased discussion as to 

whom should have the authority to make funeral arrangements. This has been the topic of 

the most recent, monumental legislation passed by the Kentucky General Assembly 

regarding mortuary law. 

Recent Developments in Kentucky Mortuary Law 

     The past year has brought to Kentucky mortuary law quite possibly the largest 

reformation since the implementation of the FTC Funeral Rule in 1984. The Funeral 

Directors Association of Kentucky (FDAK), the primary lobbying organization for 

funeral directors and embalmers in the Commonwealth, had advocated for this major 

change to lawmakers throughout the 2016 Kentucky General Assembly. In January 2016, 

the FDAK released a legislative news release to embalmers and funeral directors in the 

Commonwealth that state senators Paul Hornback and John Schickel had introduced a 

new bill regarding an individual’s rights of disposition and funeral planning options in 

the state senate, known as Senate Bill 103.108 This act would, upon its passage into law, 

become a subsection of KRS 367.  

     Senate Bill 103 was designed to “allow an individual to make sure that his or her final 

wishes are carried out and also would relieve the funeral home/funeral director or 

cemetery from any liability for following the expressed wishes of the individual.”109 

While prearranged funeral contracts have been common for many decades, especially 

becoming popular in the 1960s in Kentucky, the arranged contracts were not necessarily 

legally binding. In these arrangements, if the next-of-kin or some person entrusted with 

                                                 
108 “The FDAK Legislative News,” The Funeral Directors Association of Kentucky, Inc., January 19, 2016. 
109 Ibid. 
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making funeral arrangements for an individual with a prearranged contract did not desire 

to carry out the wishes of the decedent, they were not legally required to do so. This bill 

would ultimately change that by implementing a form known as a Funeral Planning 

Declaration Document wherein an individual could name a designee, who is not required 

to be a relative, to carry out the arrangements listed therein exactly how they appear.110 If 

the individual for whom the prearranged funeral is made opted to not declare a designee, 

the Funeral Planning Declaration Document allows for the individual to make explicitly 

clear the funeral arrangements and products they desire in a legally binding contract, as 

shown in Appendix B. This bill was signed into Kentucky law as KRS 367.93103 and 

became effective July 15, 2016.111  

     The Funeral Planning Declaration Act was a monumental transformation because it 

created a legally binding prearranged funeral for the first time in the history of the 

Commonwealth. This law has been received by funeral directors with resistance and 

hesitation, largely due to fears of the validity of the document. Some funeral directors 

feared the ramifications of honoring wishes listed within the document that differed from 

those serving as the informant and making the funeral arrangements. Nonetheless, funeral 

service professionals need not be hesitant to adopt this form into their usual protocol for 

writing preneed contracts because it alleviates liability from them and the funeral home at 

which they are employed at the time of the individual’s death.  

     This legal development has also merited hesitant reactions from industry professionals 

because it potentially overrides the authority of the next-of-kin following the order of 

                                                 
110 “Funeral Planning Declaration Bill Update,” FDAK Member Newsletter, September 1, 2016. 
111 2016 Ky. Acts Chapter 59  
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descent as outlined in KRS 391.010.112 Wary of the consequences of not obtaining 

permission and acceptance from the next-of-kin before advancing with any funeral 

arrangements, funeral directors have been somewhat cautious to incorporate this 

document into their normal procedure. However, this law was passed with the intent to 

protect the wishes of the deceased and to alleviate the funeral home and/or funeral 

director from any liability.  

Future Issues 

     The future of funeral service and mortuary law in Kentucky is beyond the scope of 

this research as a history of the development of mortuary law to this point; however, it is 

important to mention a pertinent issue currently being discussed among funeral providers 

throughout the Commonwealth.  

     The Funeral Directors of Association of Kentucky has released a document to all 

member firms notifying them of “important information that could change funeral service 

in Kentucky.”113 This potential transformation could develop from significant tax reform 

within the Kentucky Tax Code that would ultimately require funeral providers to charge 

sales taxes for their services.114 Funeral services and merchandise are not currently 

subject to sales tax in Kentucky; however, if proposed reforms are made to the tax code, 

then the services funeral professionals provide could be subject to sales tax. The FDAK 

and its political action committee are vehemently contesting these potential reforms to 

stand up for consumers within the Commonwealth, protecting grieving consumers from 

                                                 
112 1974 Ky. Acts Chapter 328, §2. 
113 “Important Information that Could Change Funeral Service in Kentucky,” The Funeral Directors 

Association of Kentucky, Inc., 2016. 
114 Ibid. 
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additional financial burden in an already emotionally trying time. These reforms could 

potentially be detrimental to families, like those struggling to afford even the most basic 

services or the individuals who would be forced to pay sales tax at the time of death for 

the deceased’s prearranged funeral. This is but one of myriad issues that could arise 

within the field of mortuary law in the Commonwealth of Kentucky. It is impossible to 

anticipate the innumerable possible issues that may arise. Regardless of the issues that 

may arise, funeral service practitioners and concerned consumers remain hopeful that the 

law will be applied equitably and will rectify issues in a timely, effective way.  

Conclusion 

     Mortuary law in the Commonwealth of Kentucky undoubtedly has a rich history from 

its early beginnings in the infancy of the 20th Century. Throughout the many years and 

several statutory changes, court cases, federal mandates, and administrative regulations, 

this field of law seems to have lacked focus and the attention it deserves. Every person 

will ultimately face death; additionally, though, most everyone will likely be tasked with 

arranging the funeral of a loved one sometime during their life.  

     Though Kentucky has made several important and necessary revisions to its laws 

governing the practices of embalming and funeral directing within the past 113 years, the 

lack of depth and attention to industry changes unfortunately make these laws outdated, 

ambiguous, and potentially harmful for funeral providers and consumers alike. To remain 

representative of the current state of the industry, the law should be given more regular 

attention and be updated to reflect changes and issues that arise. Perhaps if greater 

attention had been given throughout history, some of the issues would have never arisen 

at all. Since most aspects of current version of the chapter of Kentucky law regarding 
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Appendix A: Required FTC Funeral Rule Disclosures 

The disclosures listed hereafter are the exact, required text as written by the 

Federal Trade Commission. The portions written in boldfaced font are included as they 

are in the Funeral Rule; no emphasis has been added. 

Right of Selection Disclosure: 

“The goods and services shown below are those we can provide to our customers. 

You may choose only the items you desire. However, any funeral arrangements 

you select will include a charge for our basic services and overhead. If legal or 

other requirements mean you must buy any items you did not specifically ask for, 

we will explain the reason in writing on the statement we provide describing the 

funeral goods and services you selected.” 

Embalming: 

“[Except in certain special cases,] [E]mbalming is not required by law. 

Embalming may be necessary, however, if you select certain funeral 

arrangements, such as a funeral with viewing. If you do not want embalming, you 

usually have the right to choose an arrangement, such as direct cremation or 

immediate burial, that does not require you to pay for it.” 

Alternative Containers: 

“If you want to arrange a direct cremation, you can use an alternative container. 

Alternative containers encase the body and can be made of materials like 
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fiberboard or composition materials (with or without an outside covering). The 

containers we provide are (specify containers). 

Basic Services Fee – Option One: 

“This fee for our basic services and overhead will be added to the total cost of 

the funeral arrangements you select. (This fee is already included in our charges 

for direct cremations, immediate burials, and forwarding or receiving remains.) 

Basic Services Fee – Option Two: 

“Please note that a fee of (specify dollar amount) for the use of our basic services 

and overhead is included in the price of our caskets. This same fee shall be added 

to the total cost of your funeral arrangements if you provide the casket. Our 

services include (specify). 

The fifth and sixth required disclosures informs consumers that a casket price list and 

outer burial container price lists are available.  

Casket Price List and Outer Burial Container Price List (If a separate document): 

“A complete price list will be provided at the funeral home.” 

Outer Burial Container Price List: 

“[In most areas of the country,] [S]tate and local law does not require that you buy 

a container to surround the casket in the grave. However, many cemeteries require 

that you have such a container so that the grave will not sink in. Either a grave 

liner or burial vault will satisfy these requirements.” 
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Appendix B: Funeral Planning Declaration Document
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